sale, or selling the invention throughout the United States or importing the invention into the United States. . . ." 16 A permanent injunction is usually requested in patent infringement matters. The statutory authority to grant a permanent injunction arises out of 35 U.S.C. § 283 and states: "The several courts having jurisdiction of cases under this title may grant injunctions in accordance with the principles of equity to prevent the violation of any right secured by patent and on such terms as the court deems reasonable." 17 Traditionally, in patent litigation, the patent gives the patent holder the right to exclude, which is protected with an injunction. 18 Without this injunctive power, the purpose of the rights granted by the Constitution would be undermined. 19 There was a presumption that absent outstanding circumstances, once infringement was found, an injunction would be granted. 20 However, in eBay, Inc. v. MercExchange L.L.C., the U.S. Supreme Court changed the presumption that an injunction would follow a finding of infringement in patent litigation. 21 The Court held that the traditional four-factor test that applies in permanent injunction matters, also applies to patents. 22 Specifically, the Court held that a plaintiff seeking a permanent injunction must demonstrate:
(1) that it has suffered an irreparable harm; (2) that remedies available at law, such as monetary damages, are inadequate to compensate for that injury; (3) that, considering the balance of hardships between the plaintiff and defendant, a remedy in equity is warranted; and (4) that the public interest would not be disserved by a permanent injunction. 23 After the landmark eBay case, there has been increased confusion among the district courts regarding interpretation of the four factors in patent infringement 16 35 U.S.C. § 154(a)(1) (2006 cases. 24 This article will explain why this confusion will impede innovation and why it needs to be rectified in order to better assist in current smartphone wars. Part I will discuss patents generally, and the way patent holders can protect their products through injunctive relief. Part II will examine the eBay case, which applied the four-factor test for a permanent injunction to patent infringement cases. Next, Part III will give an overview of the smartphone wars, focusing on the district court's denial of a permanent injunction in Apple v. Samsung. Finally, Part IV will discuss the reasons that the district court erred in denying a permanent injunction in Apple v. Samsung. Furthermore, there will be discussion regarding the benefits of reversing the district court's decision, not just for Apple's sake but also for the sake of the smartphone industry in general. It will be recommended that because of the current nature of the smartphone industry, the courts should place additional emphasis on the first two factors of the eBay test in smartphone patent litigation.
I. PATENT LAW AND PERMANENT INJUNCTIVE RELIEF

A. Patent Law
The United States Constitution gives Congress the power to give inventors, for a limited time, exclusive rights to their inventions. 25 The policy behind this grant was to promote the arts and sciences, and increase innovation. 26 Once the statutory requirements to obtain a patent have been fulfilled, 27 an inventor who believes that another has infringed his patent can file an injunction. 28 Section 283 gives district courts the jurisdiction to "grant an injunction in accordance with the principles of equity to prevent the violation of any right secured by patent, on such terms as the court deems reasonable."
29
B. Permanent Injunction
Rule 65(d) of the Federal Rules of Civil Procedure specifies the contents and scope of injunctions issued by district courts: "Every order granting an injunction and every restraining order shall set forth the reasons for its issuance; shall be specific in terms; shall describe in reasonable detail, and not by reference to the 
35
MercExchange L.L.C. is the owner of a number of patents, "including a business method patent for an electronic market designed to facilitate the sale of goods between private individuals by establishing a central authority to promote trust among participants."
36 MercExchange approached eBay and Half.com to allow eBay to license its product for its online marketplace, however they were never able to reach a deal. 32 Id. (the reasoning behind denying broad or unclear permanent injunctions is to prohibit superfluous contempt proceedings and encourage judicial economy). 33 Hepburn-Briscoe, supra note 24, at 650 (discussing how a permanent injunction would not be justified where the monetary damages collected had already made the plaintiff whole). Virginia. 38 The jury found that MercExchange's business method patent was valid and that eBay had infringed that patent. 39 Despite the jury finding that MercExchange's business method patent had been infringed, the district court denied MercExchange's request for permanent injunctive relief. 40 MercExchange appealed the decision to the Court of Appeals for the Federal Circuit. The Federal Circuit reversed, citing the "general rule that courts will issue permanent injunctions against patent infringement absent exceptional circumstances." 41 The Supreme Court reversed the Court of Appeals' grant of a permanent injunction. 42 The Supreme Court found that although there has been a recognized tradition of granting a permanent injunction following a finding of patent infringement, this was not Congress' intent. 43 Section 283 of the Patent Act states: "the several courts having jurisdiction of cases under this title may grant injunctions in accordance with the principles of equity to prevent the violation of any right secured by patent, on such terms as the court deems reasonable." 44 The court placed emphasis on the "may" finding that there was no presumption of a permanent injunction being granted. 45 Instead, "in accordance with the principles of equity," the Court must follow:
The well-established principles of equity, a plaintiff seeking a permanent injunction must satisfy a four-factor test before a court may grant such relief. A plaintiff must demonstrate: (1) that it has suffered an irreparable injury; (2) that remedies available at law, such as monetary damages, are inadequate to compensate for that injury; (3) that, considering the balance of hardships between the plaintiff and defendant, a remedy in equity 38 Id. 
A. Chief Justice Roberts' Concurrence
In eBay, Chief Justice Roberts wrote a concurrence, joined by Justices Scalia and Ginsburg, emphasizing the traditional principles of equity in granting injunctions. 47 Chief Justice Roberts agreed with the majority's holding that "the decision whether to grant or deny injunctive relief rests within the equitable discretion of the district courts, and that such discretion must be exercised consistent with traditional principles of equity, in patent disputes no less than in other cases . . . ."
48 Chief Justice Roberts noted that since the 19th century, courts have regularly granted injunctions upon a finding of infringement. 49 He stated that "[t]his long tradition of equity practice is not surprising, given the difficulty of protecting a right to exclude through monetary remedies that allow an infringer to use an invention against the patentee's wishes-a difficulty that often implicates the first two factors of the traditional four-factor test."
50 Chief Justice Roberts noted that while there should not be a general rule that a patent holder is entitled to an injunction upon a finding of infringement, the Court should still bear in mind the historical practice of exercising equitable discretion.
51 "Thus, [Chief Justice] Roberts argued that 'limiting discretion according to legal standards helps promote the basic principle of justice that like cases should be decided alike.'" 52
B. Justice Kennedy's Concurrence
Justice Kennedy also wrote a concurrence, which Justices Stevens, Souter and Breyer joined.
53 Justice Kennedy's concurrence distinguished between patent holders that practice their invention and those that do not. 54 Justice Kennedy wrote, "[a]n industry has developed in which firms use patents not as a basis for producing 46 Id. 47 Id. at 394-95 (Roberts, J., concurring). 48 Id. 49 Id. at 395. 50 Id. 53 eBay Inc., 547 U.S. at 395 (Kennedy, J., concurring). 54 Id. at 396. and selling goods but, instead, primarily for obtaining licensing fees."
55 Granting an injunction for patent holders that do not license their invention, but are seeking an injunction "as a bargaining tool to charge exorbitant fees to companies that seek to buy licenses to practice [a] patent" does not serve the public interest. 56 An injunction in unnecessary in such cases as a monetary award provides sufficient consideration. 57 
III. SMARTPHONE WARS
There is a war going on between the smartphone manufacturers, "with patent infringement accusations being fired regularly at Apple, Samsung, Google Research in Motion, Microsoft, Nokia, Motorola, HTC, and others. Where there are accusations of infringement, there are lawsuits."
58 Smartphones are a collection of patented features, and each patent holder has a financial stake in protecting their patent.
59
On April 15, 2011, Apple brought an infringement action against Samsung Electronics Co., alleging infringement on several patents belonging to Apple. 60 On August 21, 2012, the jury returned a verdict in Apple's favor that 26 Samsung Products infringed Apple's patents. 61 The jury awarded Apple more than $1 billion in damages. 62 After the jury returned its verdict, Apple requested a permanent injunction against Samsung, which was denied by the district court. 63 The district court considered each of the four factors in turn, and found that Apple had not met its burden of showing a "causal nexus" between Samsung's infringement and the 55 Id. "irreparable harm" that Apple had suffered. 64 The district court found that Apple had not satisfied its burden of proving that they had lost sales to Samsung because of the patented features that Samsung infringed upon.
65
A. Irreparable Harm
First, the district court looked at whether Apple had suffered irreparable harm. 66 The court began its analysis by stating that although the Federal Circuit has announced that there is no longer any presumption of irreparable harm, "it does not follow that courts should entirely ignore the fundamental nature of patents as property rights granting the owner the right to exclude." 67 The district court then erroneously applied a two-part test for irreparable harm, stating that the "patentee must establish both of the following requirements: (1) that absent an injunction, it will suffer irreparable harm, and (2) that a sufficiently strong causal nexus relates the alleged harm to the alleged infringement."
68 "This requires a showing that the consumer bought the infringing product 'because it is equipped with the apparatus claimed in the patent,' not just because it includes a feature of the type covered by the patent." 69 The district court found that Apple did not prove a causal nexus between the irreparable harm and Samsung's infringement of their patent. 70 Next, the district court looked at the harms that Apple alleged in its complaint: "(1) loss of market share; (2) loss of downstream and future sales." 71 Here, the district court agreed with Apple that there was a loss of market share and evidence that downstream sales would be affected. 72 However, the district court 64 Id. at *27.
held that despite these harms, this factor weighed in favor of Samsung because Apple had not proven a causal nexus between these harms and the infringing product. 73 Apple failed to establish that the consumers chose Samsung over Apple products specifically due to the infringed patents.
74
B. Inadequacy of Monetary Damages
The second factor in an eBay analysis involves the adequacy of monetary damages. Here, the district court analyzed the difficulty of calculating the downstream sales that Apple will lose with reasonable certainty. 75 Difficulty in calculating damages for future downstream sales is evidence that "remedies at law are inadequate." 76 While Samsung argued that the $1.05 billion Apple received in damages was proof that monetary damages were adequate, the district court found that the monetary award Apple received was for past sales lost to Samsung, and their future sales had not been calculated into that award. 77 However, the district court went on to state that because Apple had licensed their patents before, this showed that their patents were not "priceless," weighing this factor in Samsung's favor.
78
C. Balance of Hardships
Next, the district court looked at the effect of granting an injunction against the parties involved in the suit. The court found that in weighing the hardships to both parties, 79 the factor was neutral, and neither party was adversely harmed more than the other.
80
D. Public Interest
Finally, the court weighed the public interest in granting versus denying the injunction. Here, the court found that the injunction would prevent the sale of 26 73 Id. at *50. 74 Id. 75 Id. at *58. . 2008) ). 77 Id. at *59. 78 Id. at *59-60. 79 Id. at *62-65. 80 Id. at *65.
infringing products, and any future products that infringe the patents. 81 The court found this to be "extremely broad" and against the public interest. 82 Additionally, the court found it against public interest to prevent the sale of the infringing product just because it consists of a few infringing patented features. 83 "The public interest does not support removing phones from the market when the infringing components constitute such limited parts of complex, multi-featured products." 84 
IV. RECOMMENDATIONS AND CONCLUSION
A. The District Court Erred in Denying Apple a Permanent Injunction
The district court in Apple v. Samsung erred in denying Apple's motion for a permanent injunction. The district court added a "causal nexus" requirement that has never been required in a patent infringement case before. 85 The first factor in analyzing whether to grant a permanent injunction is whether the plaintiff has demonstrated "that it has suffered an irreparable injury." 86 In Apple v. Samsung, the district court found that Apple had suffered an irreparable harm, including loss of market share and downstream sales, however the district court was not convinced because Apple had failed to prove a causal nexus between the harm suffered and the infringing product.
87
The Federal Circuit Court of Appeals has never required that a "causal nexus" be proven before weighing this first factor in the plaintiff's favor. The Court of Appeals has previously held in Robert Bosch LLC v. Pylon Mfg. that "while the party seeking an injunction bears the burden of showing lost market share, this showing need not be made with direct evidence." 88 In i4i Ltd. Partnership v. Microsoft Corp., the Court of Appeals used circumstantial evidence to show irreparable harm stating, "i4i was not required to prove that its specific customers 81 Id. at *66. stopped using i4i's products because they switched to the infringing Word products." 89 Essentially, the district court created a different standard for judging irreparable harm. Instead of circumstantial evidence establishing irreparable harm, the district court required direct evidence that the infringed patents caused Apple's customers to be attracted to Samsung products. 90 This creates a heavier burden on the plaintiff than the Supreme Court required in eBay.
The second factor: whether "remedies available at law, such as monetary damages, are inadequate to compensate for that injury," 91 was also found to be in Samsung's favor. 92 Smartphone manufacturers are in direct competition with one another for market share. Requiring manufacturers to license their patents to a direct competitor even if they have previously licensed their product is against policy. 93 In winner take all markets, such as the smartphone market, the Court of Appeals favors a finding that monetary damages are inadequate. 94 In weighing each party's hardships, the district court found this factor to be neutral. 95 However, the district court erred by not placing enough emphasis on the harm Apple would suffer if the injunction were denied. The Court of Appeals does not place significance on the infringer's monetary expense if an injunction were granted because those who choose to base their business upon an infringing product cannot complain if an injunction against continued infringement damages that business. 96 The final factor "that the public interest would not be disserved by a permanent injunction," 97 weighs in Apple's favor. The public has a right to innovation. A compulsory license to a direct competitor encourages infringement 89 i4i Ltd. P'ship v. Microsoft Corp., 598 F.3d 831, 862 (Fed. Cir. 2010).
not innovation. The public also has a strong interest in a strong patent system because in the absence of a patent system, innovation is further discouraged.
B. Recommendation
The Smartphone industry is in a critical period. In 2013, more smartphones will be purchased than traditional mobile phones for the first time in history. 98 Smartphone consumers are "sticky" because once they pick a smartphone platform, they will continue purchasing the same platform for each of their subsequent smartphones. This is a critical time in the market's development. Market share, once lost, cannot be easily recouped. 99 For these reasons, it is essential that the Federal Circuit Court of Appeals reverse the district court's denial of a permanent injunction. The district court's opinion creates a more stringent test for proving irreparable harm than required by the Supreme Court in eBay. While district courts have discretion in interpreting the factors laid out in eBay, the Supreme Court stated that "discretion is not whim" 100 nor is it freedom to write "on an entirely clean slate." 101 Although eBay abolishes our general rule that an injunction normally will issue when a patent is found to have been valid and infringed, it does not swing the pendulum in the opposite direction . . . [I]t does not follow that courts should entirely ignore the fundamental nature of patents as property rights granting the owner the right to exclude. 102 The court has full discretion in weighing the multiple factors but it cannot write on a clean slate to place emphasis on certain factors. 103 I recommend that the courts in smartphone patent injunction cases emphasize the first two factors listed in eBay. The first factor, irreparable harm is especially important in smartphone infringement cases. Loss of market share, revenues and future loses for downstream customers could be devastating for a smartphone manufacturer, and
